
submitted to the Commission. 12 that: "tribal revenues were not part of the tribal economic picture

when Congress enacted the SBA tribal exception ((1 the affiliation rule in 1970"]3~ "the Indian

Gaming Regulatory Act provides certain Indian tribes with a non-traditional source of revenue

that could be very substantial"14; and "gaming revenues are not subject to the same types of legal

and governmental controls as other revenues received by Indian tribes, and therefore are more

analogous to the revenues of non-Indian entities." 15

There are several reasons why the Commission' s a<;sertions are inaccurate. First, the tribal

exception to the SBA's affiliation rules was passed in 1990 (not 1970), two years after the

passage of the Indian Gaming Regulatory Act, which was passed to regulate gaming on Indian

lands. This proves that the Commission's belief that Congress was not cognizant of gaming

revenues when it passed the SBA tribal exemption is factually wrong.

The significance of the second distinction regarding the "untraditional" nature of gaming

revenue, is unclear (even aside from the obvious question of what a "traditional" source of

revenue would be for an Indian tribe), since most sources of revenue that will be used by Indian

tribes and Alaska Native Corporations to participate in the PCS auctions will come from equally

12 No copies of the documents cited in the Fifth MO&O, notes 103-106, as "Cook Inlet ex
parte comments, filed October 31, 1994" have been able to be located despite searches of the
record by representatives of the Oneida Tribe, the FCC's duplicating contractor, ITS, or the
Commission staff, pursuant to a FOIA request submitted on behalf of the Oneida Tribe.

13 See Fifth MO&O, ~44, citing ex parte comments referenced in note 11, supra. The
Commission wrongly inferred that the aforesaid SBA exception could not have been meant to
apply to gaming revenue because such revenue was throught not to be in the picture at the time
the exception was created by Congress.

14 Fifth MO&O, '144. citing the ex parte comments referenced in note 12, supra.

15 Id.
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"w1traditional" sources, including, e.g., wireless radio and broadcasting. Likewise, the potential

or gaming activities to generate "substantial" revenue t()t· some tribes but not others is beside the

point: tribes are not required to be on a level playing field in every respect in order to be entitled

to their rights, derived from their unique status as accorded by congressional mandates. Many

tribes enjoy substantial revenues from petroleum and natural gas development, others from

operation of ski resorts, which revenues are available solely because of chance of location of

reservations. The Oneidas and many other tribes have no such geographic advantages, and do

not begrudge those advantages to the tribes that are positioned to exploit them. The fact that the

Oneida Tribe is not so positioned means that it must access business revenue where it can:

gaming. The matter is, however, irrelevant as regards the congressional mandate. Neither §

636(j)(1 O)(J)(ii)(1I), nor any other portion of the Small Business Act. nor the legislative history

thereto, nor the SBA itself. makes any determination whatsoever with regard to sources of

revenues.

Finally, as regards the types of legal and governmental controls on gaming revenues vis-a

vis revenues from other sources, no rational basis exists to differentiate between gaming revenues

and revenues from the previously cited sources (petroleum, natural gas, timber and ski resorts)

all of which are available to Indian tribes and Alaska Native Corporations for PCS bidding and

development. Like any other tribe or Alaska Native Corporation, the primary mission of the

Oneida Tribe in its business activities is to improve the social and economic position of the tribal

members. The Oneida Tribe, like others, puts an inordinately high portion of its business income

into distribution to members. The Oneida Tribe also supports, from its business income, social

programs providing services ranging from health care and job training to cultural heritage and
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education projects. These vanous distributions and uses pose substantial limitations on the

Oneida Tribe's abilitv to utilize that income for investment. In fact. the Oneida Tribe suffers the

same constraints as any other tribe or Alaska Native Corporation, even in its receipt of gaming

revenues. It cannot, for example, issue debt or equity securities, or pledge real or personal

property as security for loans.

The Commission has an obligation to generate rules that accord with other Federal law,

which obligation the Commission recognized when it asserted "that Congress has mandated that

the SBA determine the size of a business concern owned by a tribe without regard to the

concern's affiliation with the Indian tribe" 16 and that "f0 1m policy mirrors this congressional

mandate." 17 Federal agencies are under a duty to determine whether their rules might conflict

with other Federal policies and whether such conflict can be minimized. IS These affiliation rules

clearly deviate from those mandated by Congress and employed by the SBA. 15 U.S.c.

§632(a)(2) sets forth a requirement that Federal agencies, in adopting size standards for

qualification of businesses for Federal programs, either adopt the standards of the SBA or obtain

the approval of the Administrator of the SBA for their own standards. Although the Commission

purports to adopt the SBA's standards, it is clear that the SBA does not apply the "unfair

competitive advantage" provision of §636(j)(1 O)(J)(ii)(1l) as the Commission appears to intend.

The Commission's standards are, therefore, inconsistent with Federal policy. In fact, as has been

16 Fifth MO&O, ~43, citing Order on Reconsideration, ~4.

17 rd.

IX LaRose v. FCC. 494 F.2d 1145. 1146. n. 2 (D.C. Cir. 1974).
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demonstrated, the Commission's current policy does not accord with the Federal law upon which

it is modeled.

Conclusion.

It is noteworthy that the Indian tribal revenue affiliation rule set forth in

§636U)(l O)(J)(ii)(ll) applies to the tribal entity itself and not to individual persons, whereas

affirmative action preferences apply to individuals. It is, in this analysis, an exemption applicable

to sovereign entities, based on their status as such. Native Americans could, at least prior to

Adarand, apply for preferences based on their individual status as members of a minority group,

but could not themselves qualify for special treatment under §636U)(l O)(J)(ii)(ll). This fact

illustrates the special relationship of the Indian tribes to the Federal government. It is clear that,

whatever the effect of Adarand on preferences for individuals, based on their status as members

of a minority, the special treatment accorded to the tribal entities is unaffected.

The Adarand decision nevertheless compels the dropping of the gaming revenue exclusions

because it means that Native Americans will not be able to participate as individuals, and that the

meaningful participation of many Native Americans (particularly the members of the Oneida

Tribe, who suffer from an unemployment rate twice the national average) will now have to occur

solely through the participation of their tribes. This fact necessitates that the Commission bring

its policies into accord with other Federal policies, since that will be the only way to give all

Native Americans the opportunity to participate. The Commission's current policies are

inconsistent with (indeed, at odds with) Federal law. and do not mirror it, as the Commission

intended. The Oneida Tribe requests that the Commission consider revamping its policies to
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bring them more into line with established Federal law. which will afford to all Native Americans

the opportunity to participate in a meaningful \\Jay ill the pes auctions.

The Oneida Tribe, therefore, submits that the Adarand decision has no effect on the

Oneida Tribe's opportunities to bid in the entrepreneurs' block, as is further documented by the

attached Memorandum of Law.
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ME!'WHANDUM OF ],1\'"

RE: Atfumey's Opinion: FCC Rules and Regulations regarding designated entities in
light ofAdarand Construction. Inc, y. Perg, 1995 WL 341345 (U.S.).

In Adarsnti. the Supre~Court held that federal programs that award benefits on the

basis ofrace must be strictly scrutinized in an equal protection analysis. This holding expanded

the Court's previous decision in City ofRichmond y, Croson COmPany. 488 U.S. 469 (I989). in

which the Court found that state and local affirmative actions programs musi; be subject to strict

judicial scrutiny. The question to be answered now is how this holding in Marnnd affects the

ctttrent federal programs that contain preferences based on race.

The Oneida Tribe ofIndians of Wisconsin argue that the Adarand decision should have

no effect on the Tribe's opportunities for bidding in the "entrepreneurs' block" licenses in the 2

GHz band Personal Communications Service, pursuant: to the Communications Act of 1934.

1. AdVmd Conrtrgction. Inc. y. Pena only applies to 4:h,aDeDged federal statutes

As the Supreme Court states in Adanmg. "[u]D1ess Congress clearly articulates the need

and basis for a racial classification, and also tailors the classification to its justification. the Court

should not uphold this kind ofstatute." 1995 WL 347345 ·17 (U.S.). This holding contemplates

a legal cba1lenge to a federal statute on eqUal protection grounds. Forexample, in Adarand. a

similarly situated contractor that had been adversely affected by the Small Business Act :filed a

claim asserting tlm the Act was a violation of the Equal Proteetion Clause. lQ._ at "'6. The Small

Business Act establishes the "Govemment·wide goal for participation by small business concems

owned and controlled by socially and economically d.isadvantaged individuals" at "not less than
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5 percent of the total value of all prime contract and subcontract awa.rcis for each fiscal year." 15

U.s.c. s 644(g)(1). The Court did not find that the Small Business Act was unconstitutional

because ofits race-based preferences. Rather I the Court merely found that the Court ofAppeals

had not applied the eonect level ofscrutiny. Adarand. 1995 WI. 347345 at -22. "The Question

whether any ofthe ways in which the Oovemment uses subcontractor compensation clauses can

survive strict scrutiny, and any relevance distinctions such as these may have to that question.,

should be addressed in the :fITst instance by the lower courts. f1 lQ,.

There has been no such challenge ofthe Communications Act (47 U.S.C. 3096))J in

which Congress mandates that the FCC should flensure that small businesses, rural telephone

companies. and businesses o-wned by members ofminority groups and women are given Bll

opportunity to participate in the provision ofspectrum-based services." 47 U.S.C. 309GX4)(D).

Agmmsi does not require that all federal race-based preference statutes are unconstitutiowJ but

merely that. once challenged, a court must assess such statutes under a strict level ofscrutiny. As

the Court states,

...whenever the govemment treats ert,I person unequally bc<:ause ofhis or her race, that .
person has suffered an injmy 1ha.t falls squarely within the~e and spirit ofthe
Coustiwnon's guarantee ofequal protectiou. It says no1hiDg about the ultimate validityof
any particular law; 1b&t d.etermiDation is the job of1he court applying stria sautiny. The
application of st:ri.et sc::utiny. in tum. determines whether a compelling govommenta1
interestjustifics the infliction ofthat injuzy.

Adaransi:, 1995 WL 347345 at *17.

2. The Communications ~ct of1934 Ii not a race-based preferen~estatute.

The Small Business Act, addressed in Admag. contains a 'frace-based rebuttable

presumption. II Id.. a.t ... g. The presumption states that:
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[t]he contractor shall presume that socially and economically disadvantBged individuals
including Black Americans, Hispanic Americans, Native Americans, Asian Pacific
Americans, and other minorities, or any other individuals found to be disadvantaged by
The Administration pursuant to section 8(a) of the Small Business Act II

15 U.S.C. ss 631(d)(2).(3). The Act then goes on to,provide MonetaIi' incentiv~ to contractors

who subcontIact to small businesses controlled by socially and economically disadvantaged

individuals._Adarand. 1995 WI.. 347345 at *4. In effect, the Small Business Act creates a quoTA

for minority participation in the subcontracting industry. As the Court notes, to survive strict

scrutiny, the statute in question must consider "the use ofrace-neutral means to increase minority

business participation..• or whether the program was appropriately limited such that it will not

last longer than the discriminatory effects it is designed to eliminate." IQ. at *23, citing £ul!ilove

y Kll1t7lJic~ 448 U.S. 448, 513 (1980).

The Communications Act of 1934 has no such incentive scheme. As amended on August
•

10, 1993, the Act gives the FCC express authority to employ competitive bidding procedures to

select among mutually exclusive applicants for certain initial licenses. The rules adopted by the

FCC in the Fifth Order and Report (59 FR "'63210) established block licenses to insulate smaller

applicants from bidding against very large, well-financed entities. The FCC also "supplemented

(their] entrepreneurs' block tegUlations with other special provisions designed to offer

meaningful opportunities for designated entity participation in broadband pes.1I Id. at ·6~211.

These special provisions included the availability ofbidding credits and installment payment

. -\-0 ~ha~dL~LJdhi . difficul" . ··~'th . f·~'"opnons"thit :ve erne' te stone ties m accessmg capl~ e extenSIon e l4A

t/

certificate benefits to minority 8tIrl women applicants to promote participatio~ the adoption of

attribution rules, and the reduction of the up-front payment required ofbidders in the
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entrepreneurs' blocl.;.. 11- In addition; "entrepreneurs who fall within one ofthe four statutory

'designated entity' categories (i.e. small business, rural telephone companies, and businesses

o\.VIled by members ofminority groups and/or women) are eligible for additional ben~fits to

enable them to acquire broadband PCS licenses.Cl 14 at +63212.

Before the amendment to the Communications Act., few small bnsinesses, let alone

businesses owned by minorities: would qualify under the FCC guidelines to bid for broadband

pes licenses. Congress mancUtted that the FCC:

[p]romote economic opportunity and competition and ensur[e] that new and innovative
technologies are readily accessible to the American people by avoiding excessive
concentration oflicenses and by disseminating licenses among a ""ide variety of
applicants. including small business, rural telephone companies, and business OVJIled by
minority groups and women.

41 U.S.C. 309GX3)(B). The FCC interpreted this language in the amendment to "ensure that

licenses are widely dispersed among a variety of Iicensees, so long as [the FCC], among other

statutoIy objectives~ ensures that designatM entities are given the opportunity to participate in

the provision ofbroadbandpes.1I 59 FR at *63212. Thus, the Commucications Act does not

contain a racc-based referencing mandate. The Act merely provides that one ofthe groups thst

benefit ftom the dissemination ofH=nscs among a wide variety ofappIieantli be minority-owned

businesses.

In order to allow minorlty-owned businesses the opportunity to participate in the PeS

nwket, the FCC created "entrepreneurs bloeks," which comprise one-third of1he total amolmt of

the licensed broadbandpes spectrum.. The special provisions created by the FCC to ease the

burden on designated entities to qualify for bidding do not contain any quotas or percentages.

The entrepreneurs blocks need not contain a certain number ofminority businesses, nor do the
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minority businesses receive any speci.s1 consideration in the bidding process. The FCC has

designed a system of licensing that will more widely disperse the available broadband pes

licc:nses. while still avoiding any quotas or referencing mandates when it comes to~ issuing of

those licenses. The Communications Act is not a race-based referencing statute, and is therefore

not affected by the Supreme Court's holding inAd~.

3. The Communications Act would survive strid scrutiny

Even ifthe Communications Act were deemed a race-based referencing statute, the

provisions ofthe Act and the FCC's Rules and Regulations inteIPreting the Act an: narrowly

tailored to further the govemment's compelling interest in "promoting economic opportunity and

competition and ensuring that new and innovative technologies are readily accessible to the

American people by avoiding excessive concentration of licenses." S9 FR at *63212. The

passage ofthe amendment to the Communications Act in question was .an attempt by Congress to

prevent an oligopolY on broadband pes licenses. The FCC interpreted this mandate to provide

access to licenses for smaller businesses by creating ~entrepreneurs blocks" specifically for small

.businesses. These blocks are open to parties other than designated entities to apply for or invest

in. As the FCC states. "We believe that teml 'including' in SectiOl1 !09(j)(3)(B) ofthe

Commumcationa Act is a term ofealargement, not limitation. intended to convey that other

entities are includable together with, rather than excluded from the categories ofdesignated

entities so long as legislative intent is satisfied.ft !t;l..

The FCC also limited the speQal provisions to the entrepreneurs' blocks. rejecting a

proposal to make the special provisions available to ill designated entities bidding on all ofthc:

broadband pes frequency blocks. ld. at *63213. The FCC felt that the special provisioI1$ were
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"narrowly railored to meet Congress' objective ofensuring that designated entities have the

opportunity to participate in broadband pes." W. (emphasize added).

The Supreme Court stated in Admng tha! requiring strict scrutiny is the best~ay to

ensure that courts will cmmstently give racial classifications that kind ofdetailed examination

both as to ends and as to means. 95 WL 341345 at ·21. The end to be served by the racial

classification, that ofmore di\1CI'Sified psrticipation in the provision of broadband pes, is served

in the Communications Act by the entrepreneurs' block and the special provisions atta.chc:d to it

However, this block is open to all entrepreneurs, not just minorities, that successfully bid for 8

license. Not only that, but the FCC special provisions were created to encourage participation by

women-owned b~inesses, rural telephone companies, and small businesses 3S well as minority

owned-businesses.

The means by which the FCC has implemented Congress's mandate to diversify licensing

is extremely narrowly tailored. The applicant pool for licenses has been broadened,. without

setting aside quotas for minorities or women to obtain those licenses. The only quota present is

the FCC Regulation that one third ofbroadband pes licenses will now go to en1repreneurs. This

type ofnaII'OW tailoring is exactly the type that the Supreme Court had in mind when it stated:

strict scrutiny does take 'Ielevant cli1fezcuces' into account· indeed, that is its fundamental
puIpOse. -The point ofcare1Ully examining the interest asserted by the government in
support ofa racial classification,. and the evidence offered to show that the classifiamon
isne~ is precisely to distinguish legitimate from illegitimate uses ofrace in
goveimnental decision making.

Adarapd,95 WL 341345 at ·16. Congress deemed that a racial classification was needed when

it listed minority·owned businesses as one of the several small business entities that should be

encouraged to participate in the broadband pes mEI'ket. Congress did not mandate any
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referencing for these minority-oVJIled businesses, and the FCC did not supply any. The FCC

rules regarding entrepreneurs's blocks are narrowly tailored. to diversify broadband pes license

holders. Therefore, the Communications Act and the FCC Ru1es and Regulations ~reting it

would survive strict scrutiny.

7


